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DETAILED ACTION 

1. The reply filed February 19, 2008, has been received and entered. Claims 1-38 are 
pending. 

Response to Amendments / Arguments 

2. The objection to claims 1,21, and 38 is withdrawn in view of applicant's amendments. 

3. Applicant's arguments filed February 19, 2008, regarding the rejection of claims 21-37 

under 35 U.S.C. § 101, have been fully considered but they are not persuasive. The examiner 

agrees that the means-plus-function claims are to be interpreted under 35 U.S.C. § 1 12, 6 th 

paragraph. However, upon reviewing the specification for the structures corresponding to the 

recited functions, it is clear that in addition to the hardware structures that applicant has 

emphasized, (Remarks 12), software structures are recited in the alternative. Specifically, 

paragraph 12 of the specification recites: 

In accordance with the present invention, the components, process steps, and/or data 
structures may be implemented using various types of operating systems, computer 
platforms, computer programs , and/or general purpose machines. In addition, those of 
ordinary skill in the art will recognize that devices of a less general purpose nature, such 
as hardwired devices, field programmable gate arrays (FPGAs), application specific 
integrated circuits (ASICs), or the like may also be used without departing from the scope 
and spirit of the inventive concepts disclosed herein. 

(Specification at paragraph [0012] (emphasis added).) Since claims 21-37 recite no other 

structures than the means-plus-function elements, and the specification describes such means as 

including software structures, the rejection under § 101 is maintained. Upon further review, 

Claims 18-20 are also rejected under § 101, as set forth below. 
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4. Applicant's arguments, see pp. 13-20, filed February 19, 2008, with respect to the 
rejection of claims 1-38 under 35 U.S.C. § 102(a) have been fully considered and are persuasive. 
The rejection of claims 1-38 under 35 U.S.C. § 102(a) has been withdrawn. 

Claim Rejections - 35 USC §101 

5. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

6. Claims 18-37 rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non- statutory subject matter. 

Descriptive material can be characterized as cither "functional descriptive material" or 
"nonfunctional descriptive material." In this context, "functional descriptive material" consists 
of data structures and computer programs which impart functionality when employed as a 
computer component. (The definition of "data structure" is "a physical or logical relationship 
among data elements, designed to support specific data manipulation functions." The New IEEE 
Standard Dictionary of Electrical and Electronics Terms 308 (5th ed. 1993).) "Nonfunctional 
descriptive material" includes but is not limited to music, literary works and a compilation or 
mere arrangement of data. Both types of "descriptive material" are nonstatutory when claimed 
as descriptive material perse. In re Warmerdam, 33 F.3d 1354, 1361, 31 USPQ2d 1754, 1760 
(claim to a data structure per se held nonstatutory). 

Data structures not claimed as embodied in computer-readable media are descriptive 
material per se and are not statutory because they are not capable of causing functional change in 
the computer. See, e.g., In re Warmerdam, 33 F.3d 1354, 1361, 31 USPQ2d 1754, 1760 (claim to 
a data structure per se held nonstatutory). Such claimed data structures do not define any 
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structural and functional interrelationships between the data structure and other claimed aspects 
of the invention which permit the data structure's functionality to be realized. In contrast, a 
claimed computer-readable medium encoded with a data structure defines structural and 
functional interrelationships between the data structure and the computer software and hardware 
components which permit the data structure's functionality to be realized, and is thus statutory. 

Similarly, computer programs claimed as computer listings per se, i.e., the descriptions or 
expressions of the programs, are not physical "things." They are neither computer components 
nor statutory processes, as they are not "acts" being performed. Such claimed computer 
programs do not define any structural and functional interrelationships between the computer 
program and other claimed elements of a computer which permit the computer program's 
functionality to be realized. In contrast, a claimed computer-readable medium encoded with a 
computer program is a computer element which defines structural and functional 
interrelationships between the computer program and the rest of the computer which permit the 
computer program's functionality to be realized, and is thus statutory. See In re Lowry, 32 F.3d 
1579, 1583-84, 32 USPQ2d 1031, 1035. 

Claim 18-37 recite an "apparatus" comprising a series of elements that can be reasonably 
interpreted (including interpretation of claims 21-37 under 35 U.S.C. § 1 12, sixth paragraph) as 
software, per se. The claims do not define any structural and functional interrelationships 
between the software elements and a computer that would permit the described functionality to 
be realized when the software is employed as a computer component. Accordingly, claims 18-37 
appear to merely set forth functional descriptive material per se, which is nonstatutory. 
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Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric B. Kiss whose telephone number is (571) 272-3699. The 
examiner can normally be reached on Tue. - Fri., 7:00 am - 4:30 pm. The examiner can also be 
reached on alternate Mondays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Dam, can be reached on (571) 272-3695. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Eric B. Kiss/ 
Eric B. Kiss 

Primary Examiner, Art Unit 2192 



